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This memorandum addresses the requirements of the Appointments Clause of the
Constitution, which sets out the exclusive methods of appointing all “Officers of the United
States” whose appointments are not otherwise provided for in the Constitution. U.S. Const. art.
Il, 8 2, cl. 2. In particular, we address which positions are required by that Clause to be filled
pursuant to its procedures. We conclude that any position having the two essential
characteristics of a federal “office” is subject to the Appointments Clause. That is, a position,
however labeled, is in fact a federal office if (1) it is invested by legal authority with a portion of
the sovereign powers of the federal Government, and (2) it is “continuing.” A person who would
hold such a position must be properly made an “Officer[ ] of the United States” by being
appointed pursuant to the procedures specified in the Appointments Clause.

|. THE SAFEGUARDS OF THE APPOINTMENTS CLAUSE

The Appointments Clause provides:

[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be
established by Law: but the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.

Id. The Appointments Clause, as the Supreme Court has explained, reflects more than a
“frivolous” concern for “etiquette or protocol.” Buckley v. Valeo, 424 U.S. 1, 125 (1976) (per
curiam). Rather, the Clause limits the exercise of certain kinds of governmental power to those
persons appointed pursuant to the specific procedures it sets forth for the appointment of
“officers.” As the Supreme Court explained in Buckley:

We think that the term “Officers of the United States” as used in Art. 11, defined
to include “all persons who can be said to hold an office under the government,”
is a term intended to have substantive meaning. We think its fair import is that

any appointee exercising significant authority pursuant to the laws of the United
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States is an “Officer of the United States,” and must, therefore, be appointed in
the manner prescribed by § 2, cl. 2, of that Article.

Id. at 125-26 (citation omitted; quoting United States v. Germaine, 99 U.S. 508, 510 (1879)); see
also id. at 132 (*Unless their selection is elsewhere provided for, all officers of the United States
are to be appointed in accordance with the Clause. . . . No class or type of officer is excluded
because of its special functions.”); id. at 136 (noting that prior cases allowing restrictions on
President’s removal power had been careful not to suggest that his appointment power could be
infringed). Applying this understanding, the Court in Buckley unanimously held that the
Appointments Clause required that the enforcement, regulatory, and other administrative powers
of the Federal Election Commission could properly “be exercised only by ‘Officers of the United
States,” appointed in conformity with” the Clause. Id. at 143; see id. at 267 (White, J.,
concurring in part and dissenting in part) (agreeing). Because the members of the Commission
had not been so appointed, the Commission could not constitutionally exercise these powers. 1d.
at 141-43 (opinion of Court); see also id. at 126-27 (describing existing appointment procedure).

This Office also has long taken the same view of the force of the Appointments Clause.
We have concluded, for example, that it is not “within Congress’s power to exempt federal
instrumentalities from the Constitution’s structural requirements, such as the Appointments
Clause”; that Congress may not, for example, resort to the corporate form as an “artifice” to
“evade the ‘solemn obligations’ of the doctrine of separation of powers,” The Constitutional
Separation of Powers Between the President and Congress, 20 Op. O.L.C. 124, 148 n.70 (1996)
(“Separation of Powers”); and that the “methods of appointment” the Appointments Clause
specifies “are exclusive,” Common Legislative Encroachments on Executive Branch Authority,
13 Op. O.L.C. 248, 249 (1989) (“Legislative Encroachments”). Indeed, the Court’s conclusion
in Buckley that the methods of appointment in the Appointments Clause are exclusive for anyone
who can be said to hold an office under the United States was anticipated by a line of Attorney
General opinions dating back to well before the Civil War. See, e.g., Appointment and Removal
of Inspectors of Customs, 4 Op. Att’y Gen. 162, 164 (1843); see also Civil Service Comm’n, 13
Op. Att’y Gen. 516, 518 (1871) (Appointments Clause “must be construed as excluding all other
modes of appointment” of executive and judicial officers). Moreover, the text of the
Appointments Clause emphatically applies to “all”” officers of the United States, unless their
method of appointment is “otherwise provided for” in the Constitution.

The requirements of the Appointments Clause are “among the significant structural
safeguards of the constitutional scheme” and are “designed to preserve political accountability
relative to important government assignments.” Edmond v. United States, 520 U.S. 651, 659,
663 (1997). The Clause “is a bulwark against one branch aggrandizing its power at the expense
of another branch,” particularly by preventing Congress from taking to itself the appointment
power, as was at issue in Buckley, or otherwise stripping that power from the other Branches.
Ryder v. United States, 515 U.S. 177, 182 (1995). By vesting the selection of principal officers
in the President and of inferior officers in the President or certain other officers of the Executive
or Judicial Branches, the Clause “prevents congressional encroachment upon” those Branches,
Edmond, 520 U.S. at 659, and supports the President’s authority and duty to see to the execution
of the laws, Printz v. United States, 521 U.S. 898, 922-23 (1997). But the Appointments Clause
“is more: it preserves another aspect of the Constitution’s structural integrity by preventing the
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diffusion of the appointment power.” Ryder, 515 U.S. at 182 (internal quotation marks omitted).
Thus, in Ryder the Court held invalid a military court’s affirmance of a conviction where, even
though the court had been appointed by an Executive Branch officer, the appointing official was
not among those specified in the Appointments Clause. See id. at 179; see also United States v.
Maurice, 26 F. Cas. 1211, 1216, 1219 (C.C.D.Va. 1823) (No. 15,747) (Marshall, Cir. Justice)
(finding appointment by cabinet member, rather than President with Senate advice and consent,
invalid under the Appointments Clause and stating that “the policy of the law condemns such
appointments,” although illegal appointment did not prevent governmental suit to recover money
from appointee); cf. Auffmordt v. Hedden, 137 U.S. 310, 326-28 (1890) (rejecting Appointments
Clause challenge to action of appraiser appointed by inferior Executive Branch officer—not
because Clause did not impose constraints but because position was not an office). By
preventing diffusion, the Appointments Clause helps to ensure accountability for the quality of
appointments and the operation of the Government—through a limited number of publicly
known and readily discernible sources of appointing authority, and also, ultimately, through the
threat of impeachment, by which Congress may both remove a person from any civil “Office”
and disqualify him “to hold and enjoy any Office.” See U.S. Const. art. I, § 4; art. I, § 3.

Il. THE ESSENTIAL ELEMENTS OF AN OFFICE SUBJECT TO THE APPOINTMENTS CLAUSE

Although Buckley and subsequent cases confirm that the Appointments Clause limits the
conferral of certain kinds of governmental authority to properly appointed “officers,” the
Supreme Court has not articulated the precise scope and application of the Clause’s
requirements; the Executive Branch, as explained below, has adopted differing interpretations
since Buckley; and questions about the Clause continue to arise regularly both in the operation of
the Executive Branch and in proposed legislation. We therefore have reconsidered the scope of
the Clause’s requirements; in doing so, we have focused on relevant constitutional text and the
earliest authorities that illuminate that text, as well as Supreme Court authority. The remainder
of this memorandum explains the basis for and contours of the two elements of an “office” under
the United States whose occupant must be appointed in accordance with the Appointments
Clause.? This memorandum discusses and explains the governing principles, which are
consistent with and expand on Buckley and the precedents on which it relied. But apart from the
few specific instances that we expressly consider (such as qui tam relators and independent
counsels, below in Part 11.B.3), this memorandum is not intended to address whether any

! This memorandum does not address other separation of powers principles that might restrict the
allocation of appointing authority or the exercise of governmental powers, including the “anti-aggrandizement”
principle, constraints on the delegation of power outside of the federal Government, and the powers and duties of the
President under Article 11, such as his duty under the Take Care Clause. See, e.g., Separation of Powers, 20 Op.
O.L.C. at 131-32, 175-77; Deputization of Members of Congress as Special Deputy U.S. Marshals, 18 Op. O.L.C.
125 (1994); Springer v. Philippine Islands, 277 U.S. 189, 203 (1928) (applying separation of powers principles to
interpret statute as barring territorial legislature from appointing persons to vote government’s stock in a
corporation, regardless of whether such persons “are public officers in a strict sense”).

2 Even if the Appointments Clause applies to a position, the Clause does permit various means of relieving
administrative burdens on the appointing officer. See Memorandum for the General Counsel, Office of Management
and Budget, from C. Kevin Marshall, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Assignment
of Functions Related to Certain Military Appointments at 2-6 (July 28, 2005), available at www.usdoj.gov/olc/
opinions.htm.
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particular position would be an office or to call into question any particular existing position.
Please consult this Office should any particular Appointments Clause question arise that you are
unable to resolve based on the principles we set out.

Subpart A explains that a federal office involves a position to which is delegated by legal
authority a portion of the sovereign powers of the federal Government. Such powers primarily
involve binding the Government or third parties for the benefit of the public, such as by
administering, executing, or authoritatively interpreting the laws. Delegated sovereign authority
also includes other activities of the Executive Branch concerning the public that might not
necessarily be described as the administration, execution, or authoritative interpretation of the
laws but nevertheless have long been understood to be sovereign functions, particularly the
authority to represent the United States to foreign nations or to command military force on behalf
of the Government. By contrast, an individual who occupies a purely advisory position (one
having no legal authority), who is a typical contractor (providing goods or services), or who
possesses his authority from a State does not hold a position with delegated sovereign authority
of the federal Government and therefore does not hold a federal office.

Subpart B explains that, for a position to be a federal office, it also must be “continuing,”
which means either that the position is permanent or that, even though temporary, it is not
personal, “transient,” or “incidental.” Thus, special diplomatic agents, short-term contractors,
qui tam relators, and many others in positions that have authority on an ad hoc or temporary
basis do not hold offices. Persons holding such non-continuing positions need not be appointed
in conformity with the Appointments Clause, even if they temporarily exercise delegated
sovereign authority. Primarily because of this element, our analysis departs from that taken in
such prior memoranda as Legislative Encroachments, 13 Op. O.L.C. at 249, and
Constitutionality of the Qui Tam Provisions of the False Claims Act, 13 Op. O.L.C. 207, 221-24
(1989).

Finally, Subpart C discusses additional criteria that have been considered in certain
contexts for determining when a position is an office or when an individual is an officer. At least
for purposes of the Appointments Clause, these criteria are not essential, even if relevant to
determining the presence of the two essential elements. In many cases, they are incidental traits
that often flow from the existence of an office but do not define an office. One such criterion,
which this Office previously considered essential, is whether a position involves employment
within the federal Government. See Separation of Powers, 20 Op. O.L.C. at 145-48. As
suggested when we formally published Separation of Powers in 2002, this prior analysis has
been found “inadequate as an expression of the Office’s advice on separation of powers.” Id. at
124 (editor’s note). As we explain, federal employment is not necessary for the Appointments
Clause to apply. In addition, we explain that the statutory basis for a position ordinarily will be
relevant to whether the position involves delegated sovereign authority and is continuing, and
thus is an “office” subject to the Appointments Clause, although the applicability of the Clause
does not depend on whether Congress has formally and directly created an “office.”
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A. The Position Must Possess Delegated Sovereign Authority of the Federal Government

The first essential element of an office under the United States is the delegation by legal
authority of a portion of the sovereign powers of the federal Government. A position must have
the authority to exercise such power before the Appointments Clause will require that the
occupant of the position be made an “Officer[ ] of the United States.” After laying out the
authority for this element, we explain its contours and then address three arguably special
situations.

1. The Foundations of this Element

The text and structure of the Constitution reveal that officers are persons to whom the
powers “delegated to the United States by the Constitution,” U.S. Const. amend. X, are in turn
delegated in order to be carried out. The President himself is said to “hold [an] Office,” and the
Constitution provides that “[t]he executive Power shall be vested in” that office. Id. art. Il, § 1,
cl. 1. The President cannot carry out the executive power alone, and so the Constitution further
contemplates that executive power will be delegated to officers to help the President fulfill this
duty. The Constitution recognizes that the President would need to delegate authority to others
in, among other places, the clauses empowering him to “take Care that the Laws be faithfully
executed,” and then, immediately following, providing that the President “shall Commission all
the Officers of the United States.” Id. 8 3 (emphases added). The Constitution also provides that
the President “may require the Opinion, in writing, of the principal Officer in each of the
executive Departments, upon any Subject relating to the Duties of their respective Offices.” Id.
82, cl. 1. Seealsoid. art. I, § 6 (barring Members of Congress in certain cases from being
“appointed to any civil Office under the Authority of the United States”); art. I, 8 8, cl. 18
(referring to the “Powers vested by this Constitution in the Government of the United States, or
in any Department or Officer thereof”); cf. id. cls. 15-16 (referring to “the Officers” of the
militia, who, when called into federal service, provide one means of executing federal law).

As the Supreme Court has explained: “The Constitution does not leave to speculation
who is to administer the laws enacted by Congress; the President, it says, ‘shall take Care that the
Laws be faithfully executed,” Art. Il, 8 3, personally and through officers whom he appoints
(save for such inferior officers as Congress may authorize to be appointed by the *Courts of Law’
or by ‘the Heads of Departments’ who are themselves Presidential appointees), Art. 11, § 2.”
Printz, 521 U.S. at 922; see In re Neagle, 135 U.S. 1, 63 (1890) (President’s authority to appoint
and commission officers is “the means of fulfilling” his obligation under the Take Care Clause);
Myers v. United States, 272 U.S. 52, 133 (1926) (same); The President and Accounting Officers,
1 Op. Att’y Gen. 624, 625 (1823) (similar). Printz was echoing President Washington, who
explained in 1789 that “[t]he impossibility that one man should be able to perform all the great
business of the State, | take to have been the reason for instituting the great Departments, and
appointing officers therein, to assist the supreme Magistrate in discharging the duties of his
trust.” 30 Writings of George Washington 333, 334 (May 25, 1789) (John C. Fitzpatrick ed.,
1939).® Similarly, the Constitution describes the persons to whom is delegated the “judicial

® Regarding the significance of the President’s constitutional status as head of the Executive Branch, and
his take-care duty, to the nature of an office as a delegation of executive power, see also James Madison, Notes of
Debates in the Federal Convention of 1787, at 324 (Norton 1987) (Gouverneur Morris, July 19, 1787) (“There must

-5-
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Power of the United States,” a particular kind of power to render binding interpretations of
federal law (in the course of deciding cases or controversies), as “hold[ing] . . . Offices.” U.S.
Const. art. 111, § 1. This power is primarily delegated to the “Judges of the supreme Court,” id.
art. 11, 8 2, cl. 2; and the “Judges . . . of the . . . inferior Courts,” id. art. 111, 8 1; but also to other
officers, see Buckley, 424 U.S. at 126 (clerk, citing Ex parte Hennen, 38 U.S. (13 Pet.) 230
(1839)); Joseph Story, 3 Commentaries on the Constitution of the United States § 1530, at 387
(1833) (clerk and reporter).*

The debate on the ratification of the Constitution reinforces both this textual
understanding of a federal “office” as characterized by the delegated sovereign authority of the
federal Government and the relation of the Appointments Clause to such a position. James
Madison argued in The Federalist that the Constitution would establish a republican government,
which he defined as one that “derives all its powers directly or indirectly from the great body of
the people; and is administered by persons holding their offices during pleasure, for a limited
period, or during good behavior.” The Federalist No. 39, at 251 (Jacob E. Cooke ed., 1961).
Alexander Hamilton similarly explained in Federalist No. 72 that the Executive Branch would be
administered by appointed officers exercising the delegated executive power of the President:

The administration of government . . . in its most usual and perhaps in its most
precise signification . . . falls peculiarly within the province of the executive
department. The actual conduct of foreign negotiations, the preparatory plans of
finance, the application and disbursement of the public moneys, in conformity to
the general appropriations of the legislature; the arrangement of the army and
navy, the direction of the operations of war; these, and other matters of a like
nature constitute what seems to be most properly understood by the
administration of government. The persons therefore, to whose immediate
management these different matters are committed, ought to be considered as the
assistants or deputies of the chief magistrate; and, on this account, they ought to
derive their offices from his appointment, at least from his nomination, and ought
to be subject to his superintendence.

be certain great officers of State; a minister of finance, of war, of foreign affairs &c. These he presumes will
exercise their functions in subordination to the Executive, and will be amenable by impeachment to the public
Justice. Without these ministers the Executive can do nothing of consequence.”); 1 Annals of Congress 481 (James
Madison, June 16, 1789) (“if any power whatsoever is in its nature executive, it is the power of appointing,
overseeing, and controlling those who execute the laws™); id. at 492 (Fisher Ames, June 16, 1789) (“[1]t was
necessary to delegate considerable powers . . . . The constitution places all executive power in the hands of the
President, and could he personally execute all the laws, there would be no occasion for establishing auxiliaries; but
the circumscribed powers of human nature in one man, demand the aid of others.”); id. at 637 (Theodore Sedgwick,
June 29, 1789) (stating that Rep. Sedgwick “conceived that a majority of the House had decided that all officers
concerned in executive business should depend upon the will of the President for their continuance in office; and
with good reason, for they were the eyes and arms of the principal Magistrate, the instruments of execution”).

* The Constitution specially provides for the election of Representatives and Senators, for each House of
Congress to choose its legislative officers (except for the President of the Senate, an office held ex officio by the
Vice President), and for the election of the President and Vice President. See U.S. Const. art. I, § 2, cl. 5; art. I, § 3,
cl. 5; art. 1, 8 1 & amend. XIl. These offices are therefore excluded from the Appointments Clause by its terms.

-6-
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Id. at 486-87 (emphasis added); see also The Federalist No. 29 at 183 (Alexander Hamilton)
(referring to “the officers who may be entrusted with the execution of [the] laws”); cf. The
Federalist No. 64 at 436 (John Jay) (referring to Constitution’s allocation of “power to do” each
“act of sovereignty by which the citizens are to be bound and affected,” such as making laws,
making treaties, and entering court judgments).

The earliest commentators shared and perpetuated the Federalist’s understanding of a
federal office as involving the wielding of delegated sovereign authority. William Rawle
explained in the 1820s in his prominent commentary on the Constitution that one of “the means
provided to enable the president to perform his public duties” is creation of “[sJubordinate
offices,” William Rawle, A View of the Constitution of the United States of America 151-52 (2d
ed. 1829); described the appointment of officers as the means to allow the President “agents . . .
for public duties,” id. at 162; and supported the power to impeach officers because “[t]he
delegation of important trusts, affecting the higher interests of society, is always from various
causes liable to abuse,” id. at 211. Joseph Story in the 1830s echoed Madison by explaining that
“in a republican government[,] offices are established, and are to be filled . . . for purposes of the
highest public good; to give dignity, strength, purity, and energy to the administration of the
laws.” 3 Commentaries § 1524, at 376. In his view, the Appointments Clause “give[s] to the
president a power over the appointments of those, who are in conjunction with himself to execute
the laws.” Id. Attorney General Cushing in the 1850s, surveying the law and practice regarding
the operation of the Executive Branch, similarly explained that “the lawful will of the President
may be announced, and an act in the authority of the President performed, not merely by a Head
of Department, but, in the second or other degree of delegation, by some officer subordinate to
such head.” Relation of the President to the Executive Departments, 7 Op. Att’y Gen. 453, 473
(1855). See also The Jewels of the Princess of Orange, 2 Op. Att’y Gen. 482, 489 (1831)
(discussing case in which by statute the President “could only act through his subordinate
officer” but might issue an order to that officer and enforce it through his removal power); John
N. Pomeroy, An Introduction to the Constitutional Law of the United States § 642, at 425 (7th
ed. 1883) (“the officers, in all their various subordinate grades, are the means and instruments by
which the laws shall be executed, and the general functions and duties of the department
performed”).

The common law of the time of the Founding also indicates that delegated sovereign
authority is a key characteristic of an office. In late eighteenth century England, “offices”
involved a “duty, and in the next place the charge of such duty.” Giles Jacob, A New Law
Dictionary, tit. Office (9th ed. 1772) (*Jacob™); see also T. Cunningham, 2 A New and Complete
Law Dictionary, tit. Office (2d ed. 1771) (same) (“Cunningham”); Matthew Bacon, 3 A New
Abridgment of the Law (4th ed. 1778) (same). “[A]n “officer,”” then, “was simply one whom the
King had charged with a duty.” Edward S. Corwin, The President: Office and Powers 1789-
1948, at 85 (5th ed. 1984). A public officer (as distinct from a private one) was someone whom
the King had charged with “any duty concerning the publick.” Jacob, tit. Office; Cunningham,
tit. Office. More particularly, public offices involved authority to “affect the people generally,”
John Bouvier, A Law Dictionary 203 (1839) (1993 reprint) (“Bouvier”), and “entitle[d] a man to
act in the affairs of others without their appointment or permission,” P.G. Osborn, A Concise
Law Dictionary 223 (2d ed. 1937); 2 Stewart Rapalje & Robert Lawrence, A Dictionary of
American and English Law 895 (1883) (same).

-7-
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Thus, the general common law rule for public offices at the Founding was that “where
one man hath to do with another’s affairs against his will, and without his leave, that this is an
office, and he who is in it, is an officer.” Jacob, tit. Office; Cunningham, tit. Office (same). The
dictionaries derived this rule, essentially verbatim, from the reported arguments of the Crown in
the early case of King v. Burnell, Carth. 478 (K.B. 1700). See id. at 478 (so stating the “Rule”).
Burnell involved the Censor of the College of Physicians, and the Crown contended that he was
a public officer (and therefore subject to an oath requirement) because (1) the King had the duty
to take “Care of the Persons of his Subjects, and consequently of their health”; (2) he had
“delegated so much of his Office unto those Censors”; and (3) “he is an Officer subordinate, who
hath any Part of the King’s publick care delegated to him by the King.” 1d. at 478-79; see also
id. at 479 (argument for doctor, not denying general rule as applied to revenue officers and
officers of the peace but claiming exception for “particular Powers created for particular
Purposes™). The Founders, several decades after Burnell, had a similar (albeit less favorable)
view of the characteristics of a public office: The Declaration of Independence charged that
King George 111 had “erected a Multitude of new Offices, and sent hither Swarms of Officers to
harass our People, and eat out their Substance.” Declaration of Independence {12 (U.S. 1776).
Two years before, the First Continental Congress had written of “oppressive officers” who
needed, by means of the freedom of the press, to be “shamed or intimidated into more honorable
and just modes of conducting affairs.” Appeal to the Inhabitants of Quebec, 1 Journals of the
Continental Congress 105, 108 (1774). Officers, thus, were persons holding sovereign authority
delegated from the King that enabled them in conducting the affairs of government to affect the
people “against [their] will, and without [their] leave.” Burnell, Carth. at 478. So critical to the
Founders’ thinking was the abuse of power and the corruption surrounding public offices that
“*the power of appointment to offices’ was deemed ‘the most insidious and powerful weapon of
eighteenth century despotism.”” Freytag v. Commissioner, 501 U.S. 868, 883 (1991) (quoting
Gordon Wood, The Creation of the American Republic 1776-1787, at 143 (1969)); see generally
Bernard Bailyn, The Origins of American Politics 63-91 (1970) (discussing the Founders’
complaints about the power of royal officials); Federalist No. 76, at 509-10 (Alexander
Hamilton) (praising the Appointments Clause as likely “to produce a judicious choice of men for
filling the offices of the Union,” on which choices “must essentially depend the character of [the
Government’s] administration,” which was, in turn, “*the true test of a good government’”).

Authority from the Nation’s early years addressing the nature of a public office confirms
this understanding that delegated sovereign authority is a key element. Such post-ratification
materials can illuminate the original meaning of the Constitution where there is no evidence of a
break in the law, and we are aware of none here. The Supreme Judicial Court of Maine provided
the fullest early explication in 1822, addressing a question under Maine’s equivalent of the
Ineligibility Clause, U.S. Const. art. I, 8 6, cl. 2, which bars members of the Legislative Branch
in certain cases from being appointed to a “civil Office under the Authority of the United States™:

[T]he term *“office” implies a delegation of a portion of the sovereign power to,
and possession of it by the person filling the office;—and the exercise of such
power within legal limits, constitutes the correct discharge of the duties of such
office. The power thus delegated and possessed, may be a portion belonging
sometimes to one of the three great departments, and sometimes to another; still it
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is a legal power, which may be rightfully exercised, and in its effects it will bind
the rights of others . . . .

Opinion of the Justices, 3 Greenl. (Me.) 481, 482 (1822). The court added that “[a]n office [is] a
grant and possession of a portion of the sovereign power” and that “every “office,” in the
constitutional meaning of the term, implies an authority to exercise some portion of the
sovereign power, either in making, executing or administering the laws.” 1d. at 483. Applying
this understanding, the court concluded that an agent for the preservation of timber on public
lands was not a public officer because he “is to be clothed with no powers, but those of
superintending the public lands, and performing certain acts in relation to them under the
discretionary regulations of the governor.” Id. His duties were “not essentially different from”
those of the “state printer, or a contractor to build a state house, or a state prison.” Id. Other
courts treated this early analysis as authoritative. See Bunn v. Illinois, 45 1ll. 397, 409 (1867)
(“The doctrine of this opinion has not been questioned, so far as we are advised, by any court,
and it commends itself to our unqualified approbation.”); Patton v. Board of Health, 59 P. 702,
704, 705 (Cal. 1899) (describing doctrine of Maine opinion as the one that has “been held by
most courts,” and Bunn as having “very fully examined” the cases).

Similarly, in Byrne’s Administrators v. Stewart’s Administrators, 3 S.C. Eq. (3 Des. Eq.)
466 (1812), the South Carolina Court of Appeals held that a solicitor was not a public officer
because “he does not possess any portion of the public authority.” Id. at 478; accord In the
Matter of Oaths, 20 Johns. 492, 492 (N.Y. Sup. Ct. 1823) (private attorneys do not hold an
“office or public trust” under state constitution because “they perform no duties on behalf of the
government; they execute no public trust”). And in Commonwealth v. Binns, 17 Serg. & Rawle
219 (Pa. 1828), the Pennsylvania Supreme Court concluded, consistent with one of the examples
given in the Maine opinion, that a person who had contracted to be printer of congressional
reports was not an officer. Id. at 244 (opinion of Tod, J.). A concurring opinion expressly relied
on the Maine opinion in describing a public office as including *“a delegation of a portion of the
sovereign power to, and possession of it by, the person filling the office.” 1d. at 244 (opinion of
Smith, J.). See also United States v. Hatch, 1 Pin. 182, 190 (Wis. Terr. 1842) (explaining that
the term “civil officers” in appointment provision of territory’s organic act “was intended to
embrace such officers as in whom part of the sovereignty or municipal regulations, or general
interests of society are vested; and that such has been the general understanding in the states,
under their constitutions,” relying on the Maine opinion as quoted in Binns); United States, ex
rel. Boyd v. Lockwood, 1 Pin. 359, 363 (Wis. Terr. 1843) (officer has “for the time being, a
portion of the sovereignty . . . to be exercised for the public benefit”). Finally, in United States v.
Maurice, 26 F. Cas. 1211 (C.C.D. Va. 1823), Chief Justice Marshall concluded that the Army’s
position of “agent of fortifications” was a federal office, where it essentially had the duties of
contracting agent—*“those of a purchasing quartermaster, commissary, and paymaster.” Id. at
1214-15. These were “important duties,” which, if the President in discharging his duty to erect
fortifications did not carry out directly through a series of contracts, would be carried out for him
by officers. See id. at 1214. In general, Marshall explained, “An office is defined to be *a public
charge or employment,” and he who performs the duties of the office, is an officer.” Id. Thus,
an office could be said to involve the performance of public duties. See also Eliason v. Coleman,
86 N.C. 235, 239-40 (1882) (office is “a public position to which a portion of the sovereignty of
the country, either legislative, executive or judicial, attaches for the time being, and which is
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exercised for the benefit of the public”) (quotation marks omitted); State v. Hocker, 22 So. 721,
722-23 (Fla. 1897) (surveying law of public offices beginning with 1822 Maine decision and
Maurice).

Reflecting the understanding from the first hundred years of American law, including
pre-Founding English law, a leading treatise summarized and defined a public office as follows:

A public office is the right, authority and duty, created and conferred by law, by
which for a given period, either fixed by law or enduring at the pleasure of the
creating power, an individual is invested with some portion of the sovereign
functions of government, to be exercised by him for the benefit of the public. The
individual so invested is a public officer.

Floyd R. Mechem, A Treatise on the Law of Public Offices and Officers § 1, at 1-2 (1890)
(footnote omitted) (“Mechem”). Mechem added that the “delegation . . . of some of the
sovereign functions of government” was the “most important characteristic which distinguishes
an office,” such that “[u]nless the powers conferred are of this nature, the individual is not a
public officer.” 1d. 8 4, at 5. The “*nature of th[e] duty,”” as *“* concerning the public,””” was the
key factor. Id. § 9, at 7 (quoting Burnell, Carth. at 479).

Mechem’s distillation of the law was quickly and widely accepted. Contemporaneous
commentators concurred. See Bruce Wyman, The Principles of the Administrative Law
Governing the Relations of Public Officers 163 (1903) (essentially reiterating Mechem’s
definition); James L. High, A Treatise on Extraordinary Legal Remedies 581 (3d ed. 1896) (“An
office, such as to properly come within the legitimate scope of an information in the nature of a
quo warranto, may be defined as a public position, to which a portion of the sovereignty of the
country, either legislative, executive or judicial, attaches for the time being, and which is
exercised for the benefit of the public.”). So did the Judiciary Committee of the House of
Representatives in 1899. The House had requested a report on whether any Member had
“accepted any office under the United States” and whether “the acceptance of such office under
the United States ha[d] vacated the seat of the Member” under the Incompatibility Clause, which
provides that “no Person holding any Office under the United States” may at the same time be a
Member of Congress, U.S. Const. art. I, 8 6, cl. 2. The Committee extensively surveyed the
definition of an “office,” particularly relying on Mechem and the 1822 Maine decision, and
concluded that membership on “a commission created by law to investigate and report, but
having no legislative, judicial, or executive powers,” did not constitute an office under the
United States. Asher C. Hinds, 1 Hinds’ Precedents of the House of Representatives 604, 604
(1907). The Committee reasoned that a public office requires a delegation of sovereign
authority, which “involves necessarily the power to (1) legislate, or (2) execute law, or (3) hear
and determine judicially questions submitted.” 1d. at 607.> The commissioners in question, by

® In addition to its conclusion regarding the mere power to investigate and report, the Committee further
concluded that “mere power . . . to negotiate a treaty of peace, or on some commercial subject, and report without
power to make binding on the Government, does not constitute a person an officer.” 1 Hinds’ Precedents at 607-08.
This conclusion is correct, not because, as the report suggests, no delegation of sovereign power is involved in the
authority to represent the federal Government in foreign relations, but only to the extent that the person exercising
that “mere power” does not hold a position that is continuing, as discussed below in Part 11.B. As discussed in the
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contrast, “are not to execute any standing laws which are the rules of action and the guardians of
rights, nor have they the right or power to make any such law, nor can they interpret or enforce
any existing law.” 1d. at 608; see id. at 610 (“They neither make law, execute law affecting the
rights of the people, nor perform judicial functions,” but rather are “mere advisory agents of the
Congress. . . . They have no power to decide any question or bind the Government or do any act
affecting the rights of a single individual citizen.”). Similarly, the Attorney General at the same
time explained that, although “[t]he legal definitions of a public office have been many and
various,” “[t]he idea seems to prevail that it is an employment to exercise some delegated part of
the sovereign power.” Office—Compensation, 22 Op. Att’y Gen. 184, 187 (1898); see also
Appointment—Holding of Two Offices—Commissioner of Labor, 26 Op. Att’y Gen. 247, 249
(1907) (similar, citing 1822 Maine decision).

It was the same House report’s quotation of Mechem’s definition of a public office (along
with the Supreme Court’s opinion in United States v. Hartwell, 73 U.S. 385 (1867)) on which
then-Assistant Attorney General Rehnquist relied in 1969 in concluding that the Staff Assistant
to the President did not hold an office within the meaning of the Ineligibility Clause. See
Memorandum for Lamar Alexander, Staff Assistant to the President, from William H. Rehnquist,
Assistant Attorney General, Office of Legal Counsel at 2 (Dec. 9, 1969) (“Rehnquist Opinion”).
Among other reasons, Rehnquist noted that the position had no specified duties. 1d. at 3.
Similarly, in 1971 this Office, in addressing the scope of the Appointments Clause and the
related constitutional provision for the President to commission officers, explained that one of
the two key “characteristic[s] of an officer of the United States in the Constitutional sense is that
he must be invested ‘with some portion of the sovereign functions of the government.””
Memorandum for John W. Dean, I11, Counsel to the President, from Leon Ulman, Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Presidential Commissions at 3 (Dec. 1,
1971) (quoting Mechem 88 1, 2 & 4).

The Supreme Court soon thereafter (joined by then-Justice Rehnquist) followed
essentially the same analytical path in Buckley v. Valeo, the Court’s first treatment of the basic
requirements of the Appointments Clause since Auffmordt v. Hedden, 137 U.S. 310 (1890), see
424 U.S. at 125-26 & n.162, and its first decision finding a violation of that Clause. In
concluding that the commissioners of the Federal Election Commission held offices under the
United States and therefore were required to be appointed in accordance with the Appointments
Clause, the Court focused on the Commission’s powers and concluded that many of those
powers involved “the performance of a significant governmental duty exercised pursuant to a
public law.” 424 U.S. at 141; see id. at 269-70 (White, J., concurring in part and dissenting in
part) (similar); see also id. at 137-41, 143 (opinion of Court, surveying powers). Because of
their invalid appointments, the commissioners were permitted to “perform duties only in aid of
those functions that Congress may carry out by itself, or in an area sufficiently removed from the
administration and enforcement of the public law.” Id. at 139.

The Court’s reference in Buckley (and subsequent cases) to the exercise of “significant
authority,” id. at 126, does vary somewhat from the well established historical formulation, but

next subpart, the delegated executive power of the federal Government is broader than just the power to execute law,
and Mechem did not state otherwise.
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nothing in the Court’s opinion suggests any intention to break with the longstanding
understanding of a public office or fashion a new term of art. On the contrary, the Court
favorably discussed and cited several of the cases from the 1800s reflecting that understanding,
some of them treating arguably insignificant positions as offices. See id. at 125-26. The Court
also referred simply to the administration and enforcement of the public law, see id. at 139
(quoted above), 141 (same), and explained that “the term *Officers of the United States,” . . .
since it had first appeared in [the draft Constitution,] had been taken by all concerned to embrace
all appointed officials exercising responsibility under the public laws of the Nation,” id. at 131.
We therefore take the phrase “significant authority pursuant to the laws of the United States,” id.
at 126, and similar phrases, see, e.g., id. at 141, to be shorthand for the full historical
understanding of the essential elements of a public office; this phrase concisely conveys both the
historical concept of delegated sovereign power and the second historical element discussed
below—whether the position with such power is “continuing”—which was set out in Auffmordt,
among much other early authority, and could be considered to bear heavily on the
“significan[ce]” of the delegation. This Office previously has suggested such an understanding
of Buckley. See Memorandum for Robert P. Bedell, Deputy General Counsel, Office of
Management and Budget, from Ralph W. Tarr, Deputy Assistant Attorney General, Office of
Legal Counsel, Re: Executive Director of the Property Review Board at 5-6 (Apr. 1, 1983); see
also United States ex rel. Stone v. Rockwell Intern. Corp., 282 F.3d 787, 805 (10th Cir. 2002)
(Buckley “was clear” that its “definition of an officer of the United States should be construed in
conformity with its prior Germaine and Auffmordt opinions, which the Buckley Court extensively
quoted with approval.”).

2. Defining Delegated Sovereign Authority

Although the particulars of what constitutes “delegated sovereign authority” will not
always be beyond debate, early authorities as well as more recent court decisions and opinions of
this Office provide extensive guidance illuminating the term. As a general matter, based on
these authorities, one could define delegated sovereign authority as power lawfully conferred by
the Government to bind third parties, or the Government itself, for the public benefit. As
indicated from much of the discussion above, such authority primarily involves the authority to
administer, execute, or interpret the law. See also Printz, 521 U.S. at 922-23 (Constitution
provides that President and the officers he appoints are the ones who are “to administer the laws
enacted by Congress” and “execute its laws™); Bowsher v. Synar, 478 U.S. 714, 733 (1986)
(“Interpreting a law enacted by Congress to implement the legislative mandate is the very
essence of ‘execution’ of the law.”); Proposed Comm’n on Deregulation of Int’l Ocean
Shipping, 7 Op. O.L.C. 202, 202 (1983) (holding that positions of commissioners were not
subject to the Appointments Clause where they involved “no enforcement authority or power to
bind the Government”); 1 Hinds’ Precedents at 610 (1898 report concluding that certain
commissioners were not officers because “[t]hey neither make law, execute law affecting the
rights of the people, nor perform judicial functions. . . . They have no power to decide any
question or bind the Government or do any act affecting the rights of a single individual
citizen”).

For example, the public authority to arrest criminals, impose penalties, enter judgments,
and seize persons or property constitutes delegated sovereign authority. The Supreme Court
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recognized early that a justice of the peace for the District of Columbia was an officer of the
United States. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 164 (1803) (justice of peace
holds an office); Wise v. Withers, 7 U.S. (3 Cranch) 331, 336 (1806) (“Deriving all his authority
from the legislature and president of the United States, he certainly is not the officer of any other
government,” and “his powers, as defined by law, seem partly judicial, and partly executive.”).
The New Hampshire Supreme Court likewise concluded early that a “constable” held an office,
given his power “to arrest criminals . . . and by execution to seize either the person or property of
small debtors,” Town of Meredith v. Ladd, 2 N.H. 517, 519 (1823), and the Supreme Court of the
Wisconsin Territory concluded that a county probate judge held an office, having “for the time
being, a portion of the sovereignty . . . to be exercised for the public benefit,” Boyd, 1 Pin. at
363; see also Payton v. New York, 445 U.S. 573, 590 n.30 (1980) (discussing arrest powers of “a
peace officer” at common law) (internal quotation marks omitted).®

Similarly included in delegated sovereign authority is power to issue regulations and
authoritative legal opinions on behalf of the Government, and other powers to execute the law
whether considered “executive” or merely “administrative.” Thus, Buckley concluded that both
the Federal Election Commission’s “primary responsibility for conducting civil litigation in the
courts of the United States for vindicating public rights” and its “rulemaking, advisory opinions,
and determinations of eligibility for . . . federal elective office” were authorities that rendered the
members of the Commission subject to the Appointments Clause. 424 U.S. at 140; see id. at 137
(discussing agency’s “functions with respect to . . . fleshing out the statute” and its “functions
necessary to ensure compliance with the statute and rules”); id. at 110-11 (explaining that the
“advisory opinions” at issue provided a legal defense to private parties). Likewise, Joseph Story
included among the “most important civil officers” those “connected with the administration of
justice [and] the collection of the revenue.” Story, 3 Commentaries § 1530, at 387.

Apart from matters commonly considered law enforcement or execution, delegated
sovereign authority also includes other domestic matters authorized by law that could bind or
otherwise affect the Government or third parties for the public benefit. Such matters include
legal authority over the contracts and “supplies . . . of the nation,” id. (persons with such
authority also are among the “most important civil officers”); United States v. Tingey, 30 U.S. (5
Pet.) 115, 126 (1831) (discussing officers “for the purpose of making contracts, or for the
purchase of supplies”); Appointments to the Commission on the Bicentennial of the Constitution,
8 Op. O.L.C. 200, 207 (1984) (listing as a “purely executive function[ ]” the “signing [of] legal

® The same understanding appears in Ex parte Pool, 2 Va. Cas. 276 (1821). All of the judges of the
General Court appeared to agree that a justice of the peace exercised delegated sovereign authority, even while
disagreeing about whether a state justice of the peace could, consistent with Article 111 of the federal Constitution, be
authorized by federal law to commit certain persons to jail for trial. The dissent argued that the powers of justices of
the peace “to grant warrants of arrest against persons accused of crimes or offences against the Laws of the United
States, to examine, bail, or commit the accused, compel the attendance of witnesses, [and] recognize them to appear
to give evidence under pain of imprisonment” made them officers under the Appointments Clause. 1d. at 290-91
(Semple, J., dissenting). The majority of the court did not dispute the relevance of these powers; instead, the
majority concluded that the duties were permissible because not “regular and permanent” but rather involving
“incidental and occasional matters”—thus relying on the second essential element of an office, discussed below in
Part 11.B. Id. at 279-80. In Shepard v. Commonwealth, 1 Serg. & Rawle 1 (Pa. 1814), the court concluded for
similar reasons that a special commissioner was not an officer even though he made binding decisions for the State
regarding claims to and compensation for certain lands. See id. at 9-10.
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instruments” on behalf of the Government), and “the preparatory plans of finance,” Federalist
No. 72, at 486; authority over the granting of governmental licenses, see Leonard D. White, The
Federalists: A Study in Administrative History 455 (1948), or to determine the rules for public
access to or privileges regarding governmental property, see In re Corliss, 11 R.I. 638, 640-42
(1876); see also Opinion of the Justices, 3 Greenl. at 483 (contrasting the “discretionary
regulations of the governor” regarding the public lands with the subordinate duties of his non-
officer agent for the preservation of timber on public lands); and the authority to appoint to or
remove from other governmental offices, see, e.g., State v. Kennon, 7 Ohio St. 546, 562-63
(1857) (these are “important public powers, trusts, and duties”). To take one example, a leading
early case, Shelby v. Alcorn, 36 Miss. 273 (1858), concluded that a levee commissioner held an
office, where the position included authority to set terms for and enter into contracts on behalf of
the government for construction of levees, authority to sue to enforce those contracts, “the duties
of treasurer, in which position he is entitled to receive large sums of public money,” and the
ability essentially to levy taxes to fund construction. Id. at 289. His powers were “extensive and
important, and such as no one could claim to exercise, except in virtue of a legislative
enactment,” and “in the discharge of his proper functions, [he] exercises as clearly sovereign
power as the governor, or a sheriff, or any other executive officer.” Id. at 291-92 (emphasis
added). See also, e.g., Commonwealth v. Swasey, 133 Mass. 538, 541 (1882) (city physician,
through his authority as an ex officio member of the board of health, has “important powers to be
exercised for the safety and health of the people,” and so is an officer).

At the same time, the 1822 Maine decision indicates that some functions simply
involving the management of governmental property may be considered not “sovereign” but
rather proprietary. See Opinion of the Justices, 3 Greenl. at 483 (“He is to be clothed with no
powers, but those of superintending the public lands, and performing certain acts in relation to
them under the discretionary regulations of the governor.”); cf. Springer v. Philippine Islands,
277 U.S. 189, 203 (1928) (describing authority to vote government-owned shares of a company’s
stock as “not sovereign but proprietary in its nature,” though declining to give distinction
significance in separation of powers challenge to statute); Constitutional Limits on ““Contracting
Out” Department of Justice Functions under OMB Circular A-76, 14 Op. O.L.C. 94, 99 (1990)
(“[P]Jurely ministerial and internal functions, such as building security, mail operations, and
physical plant maintenance, which neither affect the legal rights of third parties outside the
Government nor involve the exercise of significant policymaking authority, may be performed
by persons who are not federal officers or employees.”).

As the Shelby case indicates, see 36 Miss. at 277, delegated sovereign authority further
includes, on the one hand, authority on behalf of the government to receive and oversee the
public’s funds. See also Corliss, 11 R.1. at 642 (“office” at least includes a position with
authority for “the handling of public money . . ., or the care and oversight of some pecuniary
interest of the government”); Commonwealth v. Evans, 74 Pa. 124, 139 (1873) (collection agent
is “by authority at law, . .. entrusted with the receipt of public moneys” and chargeable with
providing such moneys to the treasury); Tingey, 30 U.S. at 128 (referring to the “official duties
of a receiver . . . of public moneys™). Correspondingly, it also includes authority over the
disbursement of those public funds. See Maurice, 26 F. Cas. at 1214 (agents of fortifications
have duty of “disbursement of the money placed in their hands,” consistent with orders of Army
engineers); Tingey, 30 U.S. at 126-28 (discussing “disbursing officers” and “official duties of . . .
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an agent for disbursery of public moneys”); Story, 3 Commentaries 8 1530, at 387 (civil officers
have authority over the “expenditures of the nation”); Buckley, 424 U.S. at 140 (“determinations
of eligibility for funds” are among duties implicating Appointments Clause). See generally
Military Storekeepers, 6 Op. Att’y Gen. 4 (1853) (authority to superintend the receiving, safe-
keeping, and distribution of military stores and supplies). Alexander Hamilton likewise included
within the “administration of government,” which ought to be managed by properly appointed
officers, “the application and disbursement of the public monies.” Federalist No. 72, at 486-87.
The President recently implemented this understanding when he avoided Appointments Clause
concerns with a private corporation’s administration of a fellowship program by “instruct[ing]
the head of the department to whose agency these funds are appropriated to treat the money as a
grant” to the corporation. Statement by President George W. Bush upon Signing H.R. 2474, 39
Weekly Comp. Pres. Doc. 917, 918 (July 14, 2003), 2003 U.S.C.C.A.N. 1009.

Finally, delegated sovereign authority of the federal Government also encompasses
functions that are not necessarily domestic and may not precisely involve the execution of the
laws, but that nevertheless are within the “executive Power” that Article 1l of the Constitution
confers, functions in which no mere private party would be authorized to engage. The most
notable examples are “[t]he actual conduct of foreign negotiations, . . . the arrangement of the
army and navy, [and] the direction of the operations of war.” Federalist No. 72, at 486-87. The
positions with authority to do these things have authority lawfully granted by the Government to
bind or control in some fashion the Government or third parties for the public benefit.

Thus, there are military offices. See U.S. Const. amend. XIV, § 3 (referring to persons
who “hold any office, civil or military, under the United States”); Burnell